
www.lewisroca.com

COVID-19, FORCE MAJEURE AND DELAY
NOTICE 

Professionals
■ Robert F. Roos

Practice Areas
■ Construction Disputes
■ Construction Projects
■ COVID-19 Rapid Response Team
■ Real Estate and Development

Projects

Offices
■ Phoenix

Region
■ Arizona

03/16/2020
 

On March 11, 2020, Governor Ducey declared a state of emergency in Arizona due
to COVID-19. Even before this declaration, COVID-19 and the public reaction to it
had begun to affect commercial activity. Financial markets are stressed, use of air
transportation is discouraged (and in some cases prohibited), employees are being
instructed to work from home, and schools are being closed, to name a few. It is
likely that COVID-19 will impact contractors and owners and the construction
industry at large. As COVID-19 plays out, the hope and expectation is that those
affected will work together to control and minimize personal, health and
commercial impacts. As we do that, it is important to ensure contract compliance,
proper notice, open communications, and other steps to minimize project and
commercial impacts.

Most or all of your contracts likely include force majeure clauses that could entitle
you to an extension of contract time if required due to force majeure events. Your
contracts very likely include a force majeure clause of some type and perhaps a
definition of force majeure event.

Here are some examples within the industry:

■ In the event of delay in the Work caused by events or acts beyond the control of the
Contractor or any of its Subcontractors, including but not limited to acts of force
majeure, as defined herein, or by any acts or omissions or failure to act or respond in
a timely manner by the Owner or the Owner’s Representative, Contractor and its
Subcontractors shall notify Owner of the impact of such delay and request a time
extension and the date for Substantial Completion shall be extended accordingly.
Contractor shall submit a Change Order request for delay damages and time
extensions which will be incorporated through a Change Order pursuant to this
Agreement.  

■ Force majeure shall refer to events or acts beyond the control of the Owner or the
Contractor which makes it impossible, commercially impracticable, or illegal for
work to be performed, including but not limited to, acts of god, war, hostilities,
terrorism, acts of foreign enemies, immobilization or requisition of the military,
embargo, rebellion, revolution, insurrection or civil war, contamination by
radioactivity, nuclear waste, toxic or hazardous materials, riot, disorder or
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commotion, unavailability of reliable electric power, labor disputes or labor strikes, unless restricted to employees of the
Contractor.  

Here is a provision from the MAG Specifications addressing this issue (MAG Spec section 108.7):

■ If the Contractor finds it impossible for reasons beyond his control to complete the work within contract time as specified
or as extended, he shall immediately submit a written request to the Engineer for an extension of time setting forth therein
the reasons, which he believes, will justify the granting of his request. The Contractor’s plea that insufficient time was
specified is not a valid reason for extension of time. If the Engineer finds that the work was delayed because of conditions
beyond the control and through no fault of the Contractor, he may extend the time for completion in such amount as the
conditions justify. The extended time for completion shall then be in full force and effect the same as though it were the
original time for completion. 

Each set of circumstances is different, and these are not one-size-fits-all matters. And, while the particular force majeure
or delay provision itself may be significant on a particular project if the owner and contractor cannot resolve how to
address any impacts, the important point now, and the purpose of this bulletin, is for you to be aware of this issue and to
consider whether and when to put owners on notice of potential impacts. The Governor’s declaration of emergency may
be a particular starting point, in addition to any impacts already being felt through society very broadly and generally. If
you have or are experiencing any specific impacts now (such as labor shortages due to employee absences or supply
chain problems), it is a good idea to consider whether you should provide notice that addresses these specific impacts in
the notice. We assume (but do not know) that you are not experiencing any significant problems yet, but they may be
coming.

Other Action Items and Issues

In addition to considering contractual notice or other requirements, it may make sense to consult with insurance agents
or risk managers, as appropriate, to determine whether any of your insurance coverages may apply under these
circumstances.

And, as contractors begin placing owners on notice of possible delays and impacts, it makes sense that Owners will begin
to search for options that protect their interests such as work suspensions or terminations for convenience. Given the
broad use of clauses permitting convenience suspensions and terminations, Owners may use these options in an effort to
limit their risk and downside exposure. Accordingly, there are many issues to consider and it may make sense to keep this
possibility in mind when giving any notice and to communicate very clearly a desire to be cooperative and to work
through our collective health crisis in a fair and sensible manner.

Please note that this email is intended to educate you, in general, about some potential effects of COVID-19 that may
impact the construction industry. As noted above, this should not be construed as legal advice, and no new attorney-
client engagement is intended. Nor is this bulletin intended to be comprehensive with respect to the potential impacts of
COVID-19 on your business or the industry in general. We cannot advise you on these issues without knowing the
specifics of your situation, the specific project at issue and the applicable contract language.
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If you would like to discuss this issue or obtain legal advice, please contact Robert Roos at rroos@lewisroca.com  or
Frances Haynes at fhaynes@lewisroca.com.

This material has been prepared by Lewis Roca Rothgerber Christie LLP for informational purposes only and is not legal
advice. Readers should not act upon any information without seeking professional legal advice. Any communication you may
have with a Lewis Roca Rothgerber Christie LLP, though this announcement or otherwise, should not be understood by you
to be attorney-client communication unless and until you and the firm agree to enter into an attorney-client relationship.
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