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We Want to Hear 
From You!
By Anne L. Kleindienst

Greetings from the Section Chair.

I am excited about the Section’s direction for this year. This
past July, while many of us were enjoying a mountain or sea-
side escape from the desert heat, a group from the Section’s
Executive Council attended a one-half day planning retreat at
my home. Although the consensus from our retreat was to
continue a number of our existing programs or initiatives, we
also agreed on the need to get feedback from you, our mem-
bers, as to how we might tailor our programs to better serve you.

You can once again this year expect to have the opportunity to attend the Section’s regular monthly
CLE programs. Our programming this year is under the direction of the Section’s Co-Vice Chairs, Susan
Klemmer and Brandon Kavanagh. Although breakfast at The University Club has in many ways been a
Business Law Section “tradition”, we will be open to changes in location, time or format to better serve
our members. We hope to see you at our next monthly meeting. Whether or not your attend, please
share with Susan (susan.klemmer@kutakrock.com), Brandon (bkavanagh@gustlaw.com), me (aklein-
di@fclaw.com) or any other Council member your ideas for change in our programming. We want to
hear from you!

One change we initiated this year was to have a “Holiday Before the Holiday” program in late
November. Although we were not able to welcome back our reigning Business Jeopardy champion from
our December 2005 holiday program, we enjoyed the evening views of downtown Phoenix from the
Arizona Club while learning about how we can each give back to the community.

Our State Bar Convention programming for June 27-30, 2007 will be directed by our Convention Co-
Chairs, Charlie Berry and Laura Lo Bianco. They have arranged for speakers on recent developments
affecting nonprofit corporations and on financing issues for what has all the makings of a stimulating
and practical full day of programming. The Section will continue to look for opportunities to bring in
prominent local and national speakers for all of its programming. We want to hear your ideas and sug-
gestions for speakers and topics.

The Business Lawyer will continue to be published thanks to the efforts of our Editor-in-Chief, Paul
Buser. You too can be published as your contribution is always welcome! Paul can be reached at arizon-
alaw@paulbuserlaw.biz with your ideas.

Our efforts to monitor, inform and propose change on issues of interest to you before the Arizona
Legislature and the Arizona Corporation Commission is again being led by Scott DeWald. If you want to
participate in this effort, even if only to suggest a legislative or regulatory issue to receive attention by
Scott’s committee, let Scott know (SDewald@lrlaw.com). We want to hear from you!

Finally, we will be looking at ways to give back to the community as well as to reach out to members
of the Section located outside of Maricopa County. And just in case we don’t hear from you, we are for-
mulating plans to more directly elicit your input through a survey or other method designed to ascertain
how the Section can best serve you.

So don’t be shy. Whatever your input, it will be welcome. We look forward to hearing from you!

ANNE L. KLEINDIENST
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This report summarizes (a) HB 2111, a bill that originated with the Arizona
Corporation Commission that has passed both houses of the legislature
and is expected to become law this summer, and (b) additional proposed
amendments to titles 10 and 29 that were proposed too late for inclusion
in HB 2111 but are expected to be introduced next year.

NEW LEGISLATION THIS TERM
HB 2111. This is a link to HB 2111:
http://azleg.gov/DocumentsForBill.asp?Bill_Number=HB2111

HB 2111 contains technical amendments (clarifying that certain proce-
dures the ACC now follows—such as fax and electronic filings and LLC
good standing certificates—are statutorily authorized), clarifies that the
official deadline for publication of articles begins on the date documents
are approved by the ACC (thereby preventing the deadline from being
missed just because the ACC has taken more than 90 days to approve),
and contains these substantive provisions:

Requires Articles of Merger or Consolidation to contain any amendments
to the Articles of Organization of the surviving LLC, if the surviving busi-
ness is an LLC, and, if the Articles of Merger include amendments to the
Articles of Organization, they must be filed with the ACC as Articles of
Amendment and Merger.

Rewrites and clarifies the process and procedures after dissolution of
the LLC, including the stipulation that a dissolved LLC cannot carry on any
business except as necessary to wind up and liquidate its affairs as out-
lined in current law.

HB 2050. This is a link to HB 2050:
http://azleg.gov/DocumentsForBill.asp?Bill_Number=HB2050

HB 2050 extends the period within which an Arizona nonprofit corpora-
tion may be reinstated from three years to six years after revocation.

ADDITIONAL PROVISIONS PROPOSED TO BE INTRODUCED 
NEXT SESSION
1. Eliminate “trustee” language in the LLC termination provision that could
suggest liability.

29-784. Effect of filing articles of termination
On the filing of the articles of termination the existence of the limited lia-
bility company ceases, except for the purpose of suits, other proceedings
and appropriate action as provided in this chapter. The managers in office
at the time of termination or, if none, the members are thereafter
trustees for the members and creditors of the terminated limited lia-
bility company and as such may distribute any of the limited liability
company’s property discovered after termination, may convey real estate
and may take other action as necessary on behalf of and in the name of
the terminated limited liability company for winding up and liquidating
the business and affairs of the limited liability company.

Reason:
To conform to well-established rule relating to corporations, set forth in

the following corporate provision, that winding up activities continue, and
to eliminate the language, unheard of in other entity law, stating that man-
agers have ongoing trustee liability:

10-1405. Effect of dissolution
A. A dissolved corporation continues its corporate existence but shall not

carry on any business except that business appropriate to wind up and
liquidate its business and affairs, including:

1. Collecting its assets.
2. Disposing of its properties that will not be distributed in kind to its

shareholders.
3. Discharging or making provisions for discharging its liabilities.
4. Distributing its remaining property among its shareholders accord-

ing to their interests.
5. Doing every other act necessary to wind up and liquidate its busi-

ness and affairs.

2. Eliminate language suggesting that an LLC cannot terminate if assets
are not available to pay all debts by deleting Subsections 29-783.2 and .4.

29-783. Articles of termination
If all of the known property and assets of a limited liability company

have been applied and distributed pursuant to this chapter, written articles
of termination shall be signed on behalf of the limited liability company by
a manager if management of the limited liability company is vested in one
or more managers or by a member if management of the limited liability
company is reserved to the members. The articles of termination shall be
filed with the commission and shall state:

1. The name of the limited liability company.
2. That all debts, obligations and liabilities have been paid and dis-

charged or that adequate provisions have been made for them.
3. That all of the known properties and assets of the limited liability

company have been applied and distributed pursuant to this chap-
ter.

4. That there are no suits pending against the company in any court
or that adequate provisions have been made for the satisfaction of
any judgment, order or decree that may be entered against it in
any pending suit.

Under subsections .2 and .4, the manager or member of a dissolving
LLC must state, under the amended provision, that all debts, obligations
and liabilities have been paid and discharged or that adequate provi-
sions have been made for them, and that there are no suits pending
against the company in any court or that adequate provisions have
been made for the satisfaction of any judgment, order or decree that
may be entered against it in any pending suit.

These new statements go beyond the requirement in 29-783.3 of a
statement that “all of the known properties and assets of the limited
liability company have been applied and distributed pursuant to this
chapter.” Although the statement that “adequate provisions have been
made” for obligations and liabilities or for the satisfaction of any judgment,
order or decree that may be entered against the company in any pending
suit, does not necessarily mean that known properties and assets of the
company are sufficient to pay for such obligations, liabilities, or satisfac-
tion, such an inference is possible.

Compare title 10: there is no requirement to state that all debts have
been paid except under 10-1401, which applies only to a corporation dis-
solving before it has any shareholders or has commenced business:

Business Legislation Committee Report
By Scott DeWald

Continued on the next page
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…the articles of dissolution…shall set forth all of the following:
4. That no debt of the corporation remains unpaid.

Other than that, there is nowhere in title 10 a requirement that the arti-
cles of dissolution of a corporation contain a statement that all its debts
are paid or provided for. Nor should there be.

3. Revise Section 29-782. B, describing what an LLC should do upon dis-
solution. It now states, “After its dissolution, the limited liability company
shall proceed to collect its assets, convey and dispose of its properties
that are not to be distributed in kind to its members, pay, satisfy or dis-
charge, or make adequate provision to pay or discharge, its liabilities and
obligations and do all other acts required to liquidate its business and
affairs.”

It should be more clear that liabilities to creditors must be paid before
distributions are made to members. Better language is in title 10, which
states in 10-1405:

Effect of dissolution
A. A dissolved corporation continues its corporate existence but shall

not carry on any business except that business appropriate to wind up and
liquidate its business and affairs, including:

1. Collecting its assets.
2. Disposing of its properties that will not be distributed in kind to its

shareholders.
3. Discharging or making provisions for discharging its liabilities.
4. Distributing its remaining property among its shareholders accord-

ing to their interests.

The key here is the word, “remaining,” which clearly contemplates pay-
ing a corporation’s creditors first.

Therefore, for limited liability companies, 29-782 should be revised to
use similar language, as follows:

29-782. Effect of dissolution
A. After the dissolution of a limited liability company, its separate exis-

tence continues until articles of termination have been filed with the com-
mission or until a decree terminating the limited liability company has
been entered by a court of competent jurisdiction.

B. After its dissolution, until its separate existence terminates, a dis-
solved limited liability company shall not carry on any business except
that business appropriate to wind up and liquidate its business and affairs,
including:

1. Collecting its assets.
2. Disposing of its properties that will not be distributed in kind to its

members.
3. Discharging or making provisions for discharging its liabilities.
4. Distributing its remaining property among its members according

to their interests.
5. Doing all other acts required to liquidate its business and affairs

4. Authorize features sometimes requested by lenders in LLCs that act as
special purpose entities.

§ 29-601(12) “Member” means a person who is admitted as a member
in a limited liability company pursuant to this chapter until an event of

withdrawal occurs with respect to the person and, if reference is made to
members, that reference means a member in the case of a limited liability
company that has a single member. A Member may be a “noneconomic
member” as a member of a limited-liability company who:

 1. Does not own a Member’s Interest in the company;
 2. Does not have an obligation to contribute capital to the

company;
 3. Does not have a right to participate in or receive distribu-

tions of profits of the company or an obligation to con-
tribute to the losses of the company; and

 4. May have voting rights and other rights and privileges
given to noneconomic members of the company by the
articles of organization or operating agreement.

5. 44-1236.
44-1236. Certificate of name required
A. Any person other than a partnership transacting business in this state

under a fictitious name or a designation not showing the name of the
owner of the business or the name of the corporation doing such business
shall record with the county recorder of the county in which the place of
business is located a certificate stating in full either:

1. The name of the owner of the business and his or her place of res-
idence, signed by the owner and acknowledged.

2. If a corporation, the name and address of the corporation, signed
by the statutory agent and acknowledged.

B. A new certificate shall be recorded upon any change in ownership of
the business using a fictitious name unless such business is a corpora-
tion.

C. A new certificate shall be recorded if a corporation transfers the right
to use such fictitious name to another corporation.

D. A person or corporation doing business contrary to this section shall
not maintain an action upon or on account of a contract or transaction
made in the fictitious name in any court of this state until such person has
first recorded the certificate required by this section.

This statute could be read to require a company doing business under a
dba (with a properly filed tradename, which is the way corporations—for-
eign or domestic—prefer to register a dba) which, for instance, offers
transactions on a website, to record at the county. This seems anachronis-
tic.

County recordings are not universally searchable, and the trade name
filing should be sufficient. The consequence of noncompliance with this
statute is inability to file suit in the state.The suggestion is to add some-
thing like, “Any entity that has filed a trade name certificate with the
Secretary of State or obtained authorization from the Arizona Corporation
Commission to conduct business as a foreign corporation using a particu-
lar name, shall not be required to make a recording under the foregoing
provisions.”

If you have any comments on the proposals, or have other suggestions
for revisions to title 10, 29 or 44, contact the author at
SDewald@LrLaw.com. ABL
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Charles R. Berry is a shareholder and director of Titus,
Brueckner & Berry, P.C. in Scottsdale Arizona. He represents
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ness management, and real estate. Mr. Berry has extensive
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Brandon Kavanagh concentrates his practice on commer-
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